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SEACONET DRAFT MODEL LAW ON COPYRIGHT

AND RELATED RIGHTS
Short title, Entry into Force
1. (a) This Law may be cited as the Copyright Act [date]

Interpretation
2. For  the purpose of this Act;
i. “artistic work” irrespective of artistic quality, means works such as—
(a)
paintings, drawings, etchings, lithographs, 
woodcuts, engravings, products of photogravure and prints;

(b)
photographs;

(c)
sculpture;

(d)
works of architecture in the form of buildings or models ; 

(e)
works of applied art;
ii. an  “audio visual work” is a work that consists of a series of related images which impart the impression of motion, with or without accompanying sounds, susceptible of being able to be made audible;

iii. “author” is a natural person who has created the work;
iv. "broadcast" means the transmission by wire or wireless means, of sounds or images or both or the representations thereof, in such a manner as to cause such images or sounds to be received by the public and includes transmission by satellite;
v. “communication to the public” is the transmission by wire or without wire of a work, performance , a phonogram or a broadcast in such a way that it can be perceived by persons outside the normal circle of a family and its closest social acquaintances at a place or places so distant from where the transmission originates that, without the transmission, the work, performance, or broadcast would not be perceivable, including the making available or other protected subject matter in such a way that members of the public may access it from a place and at a time individually chosen by them;

vi. a “computer” is an electronic or similar device having information-processing capabilities; and a “computer program” is a set of instructions expressed in words, codes, schemes or in any other form, which is capable, when incorporated in a medium that the computer can read, of causing a computer to perform or archive a particular task or result;

vii. “distribution to the public” is putting into circulation the original or a copy of a work, fixation of a performance or a phonogram in tangible form through sale or other transfer of ownership, including importing for the purpose of such putting into circulation and public offering for sale and other transfer of ownership;

viii.  “fixation” means the embodiment of sounds, images or both or of the representations thereof, from which they can be perceived, reproduced or communicated through a device;

ix. “infringement” is any act that violates any rights protected under this Act;
(iii) “literary work” irrespective of literary quality, includes but is not limited to  the following—
(a)
Novels, stories or poetry works;

(b) 
plays, stage directions, film scenarios or 
broadcasting 
scripts;

(c)
Textbooks, treatises, histories, biographies, essays or 
articles;

(a) encyclopaedia, dictionaries, directories or anthologies;

(b) letters, reports or memoranda; 

(c) lectures, addresses or sermons; 

(d) computer programmes;

(e) maps, drawings, graphic and three-dimensional representations or portrayals of a scientific or technical nature; and  

(f) compilation of data or other material;
x. Minister means that the Minister for the time being responsible for the matters of copyright and related rights
xi.  ‘Musical work’ means a work consisting of music and includes any graphical notation of such work

xii. “owner of copyright” is:

· Where the economic rights are vested in the author, the author ,

· Where the economic rights are originally vested in a natural person other than the author or in a legal entity, that person or entity,

· Where the ownership of the economic rights has been transferred to a natural personal or legal entity, that person or entity;

xiii. “performers” are singers, musicians, and other persons who sing, deliver, declaim, play in. or otherwise perform literary and artistic works or traditional cultural expressions/expressions of folklore;

xiv. “phonogram” is the fixation of the sounds of a performance or of other sounds, or of a representation of sounds, other than in form of a fixation incorporated in a cinematographic or other audiovisual work;

xv. “a photographic work” is a recording of light or other radiation on any medium on which an image is produced or from which an image may be produced, irrespective of the technique (chemical, electronic or other) by which such recording is made; a still picture extracted from an audiovisual work shall not be considered a “photographic work” but a part of the audiovisual work concerned;

xvi. the “producer” of an audiovisual work or a phonogram is the natural person or legal entity that undertakes the initiative and responsibility for the making of the audiovisual work or phonogram;

xvii. “public performance” is:

(a) in the case of a work other than an audiovisual work, the recitation, playing, dancing, acting or otherwise performing the work, either directly or by means of any device or process;

(b) in the case of an audiovisual work, the showing of images in sequence and the making of accompanying sounds audible; and

(c) in the case of a phonogram, making the recorded sounds audible, in each case at a place or at places where persons outside the normal circle of the family and its closest acquaintances are or can be present;

xviii. “published” refers to a work or a phonogram, tangible copies of which have been made available to the public in a reasonable quantity for sale, rental, public lending or for other transfer of the ownership or the possession of the copies, provided that, in the case of a work, making available to the public took place with the consent of the author or other owner of copyright, and in the case of a phonogram, with the consent of the producer of the phonogram or his successor in title;

xix. “rental” is the transfer of the possession of the original or a copy of a work or phonogram for a limited period of time for profit making-purposes;

xx. “reproduction” is the making of one or more copies of a work or phonogram in any manner or form, including any permanent or temporary storage of the work or phonogram in electronic form;

xxi. “rights management information” is any information which identifies the author, the work, the performer, the performance of the performer, the producer of the phonogram, the phonogram, the broadcaster, the broadcast, the owner of any right under this Law, or information about the terms and conditions of use of the work, the performance, the phonogram or the broadcast, and any numbers or codes that represent such information, when any of these items of information is attached to a copy of a work , a fixed performance, a phonogram or a fixed broadcast, or appears in connection with the broadcasting, communication to the public or making available to the public of a work, a fixed performance, a phonogram or a broadcast;

xxii. “technological protection measures” means any technology, device or component that in the normal course of operation, it is designed to prevent or restrict acts, in respect of works or objects of related rights, which are not authorized by the right holder.

xxiii. to “circumvent the technological protection measures” means to avoid, bypass, remove, deactivate, or impair these measures, including descrambling a scrambled work or object of related right or decrypting an encrypted work or object of related right.

xxiv. “traditional cultural expressions” or “expressions of folklore” 
 are many forms, whatever tangible or intangible, in which traditional culture and knowledge are expressed, appear or are manifested, and comprise the following forms of expressions or combinations thereof:

(a) verbal expressions, such as : stories; epic, legends, poetry, riddles and other narratives; words, signs, names, and symbols;

(b) musical expressions, such as songs and instrumental music;

(c) expressions by action, such as dances, plays, ceremonies, rituals and other performances, whether or not reduced to a material form; and,

(d) tangible expressions, such as productions of art, in particular, drawings, designs, paintings (including body painting), carvings, sculptures, pottery, terracotta, mosaic, woodwork, metal ware,  jewellery, baskets, needle work, textiles, glassware, carpets, costumes; handicrafts; musical instruments; and architectural forms; which are:

(i) the products of creative intellectual activity including individual and communal creativity;

(ii) characteristics of a community’s cultural and societal identity and cultural heritage; and

(iii) maintained, used or developed by such community, or by individuals having the right or responsibility to do so in accordance with the customary law and practices of that community.

xxv. a “work” is any literary or artistic works under Sections 3(1) and 4(1);

xxvi. a “work of applied art” is an artistic creation with utilitarian functions or incorporated in a useful article, whether made by hand or produced on an industrial scale;

xxvii. a “work of joint authorship” is a work to the creation of which two or more authors have contributed.

PART I

COPYRIGHT
Scope of Application, Copyright  

3.  (1)  The provisions of this  Law shall apply to:

      (a) works of authors who are nationals of, or have their habitual residence in (name of country);

(b) works first published in (name of country), and works first published in another country and also published in (name of country) within thirty days, irrespective of the nationality or residence of their authors;

(c) audiovisual works, the producer of which has his headquarters or habitual residence in (name of country); and

(d) works of architecture erected in (name of country) and other artistic works incorporated in a building or another structure  located in (name of country).

(2). The provisions of this Law shall also apply to works that are eligible for protection in (name of country) by virtue of and in accordance with any international convention or other international agreement to which (name of country) is party

Works Protected

4.  (1) Subject to this section, the following works shall be eligible for copyright;
(a) literary works; 

(b) musical works; 

(c) artistic works; 

(d) audio-visual works; 

(e) sound recordings; and 

(f) broadcasts

(g) programme carrying signals 

2. Works shall be protected [by the sole fact of their creation] [when they are fixed in some material form] and irrespective of their mode or form of expression, as well as of their content, quality and purpose.
Derivative Works
5. (1) The following shall also be protected as works:

(a) Translations, adaptations, arrangements and other transformations or modifications of works or traditional cultural expressions/expressions of folklore; and

(b) collections of works, Compilations of data and other material, whether in machine readable or other form, and collections of traditional cultural expressions/expressions of folklore, provided that such collections are original by reason of the selection or arrangement of their contents. 

(2) The protection of any work referred to in the subsection (1) shall without prejudice to any protection of a pre-existing work or traditional cultural expression/expression of folklore incorporated in or utilized for the making of such a work.
Subject Matter Not Protected
6. Notwithstanding  the provisions of Section 4 and 5, no protection shall extend under this Law to:

(a) any idea, procedure, system, method of operation, concept, principle, discovery or mere data, even if expressed, described, explained, illustrated or embodied in a work;

(b) any official text of a legislative, administrative or legal nature, as well as any official translation thereof;

(c) political speeches delivered.
Economic Rights
7. (1) The author or owner of copyright shall have the exclusive right to carry out the following acts in relation to the work:

(a) reproduction of the work;

(b) translation of the work;

(c) adaptation, arrangement or other transformation of the work;

(d) distribution of the original or a copy of the work to the public;

(e) rental of the original or copy of an audiovisual work, a work embodied in a phonogram or a computer program;

(f) public performance of the work;

(g) broadcasting of the work;

(h) public display of their work

            (i)communication to the public of the work;

             (j) importation of the work.

(2) The right of distribution under subsection (1) (d) does not apply to the original or a copy of the work that has already been subject to a sale or other transfer or ownership in [any country] [the national territory] authorized by the owner of copyright.

(3) The right of rental under subsection (1) (e) does not apply to rental of computer programs where the program itself is not the essential part of the rental.
Moral rights
8. (1) Independently of the author’s economic rights, and even after the transfer of the said rights, the author shall have the right to claim authorship of the work and to object to any distortion, mutilation or other modification of or other derogatory action in relation to the said work which would be prejudicial to his honour or reputation.;

(2) The author may waive any of the moral rights mentioned in subsection (1), provided that such waiver is in writing and clearly specifies the right or rights waived and the circumstances in which the waiver applies and provided further, that any waiver of the right specifies the nature and extent of the modification or other action in respect of which the right is waived. Following the death of the author, the natural person or legal entity upon whom or which the moral rights have devolved shall have the right to waive the said rights.
Exceptions and Limitations
Private Reproduction for Personal Purposes
9. (1) Notwithstanding the provisions of Section 7(1)(a), and subject to the provisions of subsection (2), the private reproduction of a published work in a single copy shall be permitted without the authorization of the author or owner of copyright, where the reproduction is made by a natural person exclusively for his own personal purposes.

(2) The permission under subsection (1) shall not extend to reproduction:

(a) of a work of architecture in the form of building or other construction;

(b) in the form of reprography of the whole or of a substantial part of a book or of a musical work in the form of a notation;

(c) of the whole or a substantial part of a database in digital form;

(d) of a computer program, except as provided in section 14; and 

(e) of any work in cases where reproduction would conflict with normal exploitation of the work or would otherwise unreasonably prejudice the legitimate interests of the author or other owner of the copyright.
Temporary Reproduction
10. Notwithstanding the provisions of Section 7(1)(a), the temporary reproduction of a work shall be permitted where all the following conditions are met:

(a) the reproduction is made in the process of a digital transmission of the work or an act of making a digitally stored work perceptible;

(b) it is caused by a person or entity that, by way of authorization by the owner of copyright or of operation of law, is entitled to make that transmission or making perceptible of the work; and

(c) it is necessary to that transmission or making perceptible, that occurs during the normal operation of the equipment used and entails the automatic deletion of the copy without enabling the retrieval of the work for any other purpose than those, referred to in items (a) and (b).
Quotation
11.  Notwithstanding the provisions of Section 7(1), the quotation from a work that has lawfully been made available to the public shall be permitted without authorization of the author or  owner of copyright, provided that the quotation is compatible with fair practice and does not exceed the extent justified by the purpose. The quotation shall be accompanied by an acknowledgement of source and the name of the author if the name appears in the source form which the source is taken
Reproduction and other Utilization for Teaching
12. (1) Notwithstanding the provisions of Section 7(1)(a), (d), (f), (g) and (h), the following acts shall be permitted without authorization of the author, or owner of copyright:

(a) the utilization by way of illustration of a work that has lawfully been made available to the public for teaching purposes, in publications, broadcasting or sound or visual recordings, provided such utilization is compatible with fair practice and does not exceed the extent justified by the purpose; the utilization can also include the making available of such works in computer networks, provided that access to the works is only available to enrolled pupils or students and their teachers;

(b) the reprographic reproduction, for face-to-face teaching in educational institutions the activities of which do not serve direct or indirect commercial gain, of published articles, other short works or short extracts of works, to the extent justified by the purpose, provided that;

(i) the reproduction of any particular work is an isolated act occurring, if repeated, on separate and unrelated occasions,

(ii)  not  more than a single copy for each pupil or student and the teacher is made, and

(iii)  there is no collective license available (that is, offered by collective administration organization of which the educational institution is or should be aware) under which such reproduction can be made.

(2) The source of the work and the name of the author shall be acknowledged on all copies made under paragraph (1) above
Reproduction by Libraries and Archives
13. Notwithstanding the provisions of Section 6(1)(a), any library or archive whose activities do not serve direct or indirect gain may, without the authorization of the author or owner of copyright, make a single copy of a work:

(a) by reprographic reproduction where the work reproduced is a published article, other short work or short extract of a work, and where the purpose of the reproduction is to satisfy the request of a natural person, provided that:

(i) the library or archive is satisfied that the copy will be used solely for the purposes of study, scholarship or private research,

(ii) the reproduction of any particular work is an isolated act occurring, if repeated, on separate and unrelated occasions, and

(iii) there is no collective license available (that is offered by a collective copyright management organization of which the library or archive is or should be aware) under which such copies can be made; or

(b) where the copy is made in order to preserve and, if necessary, replace a copy, or to replace a copy which has been lost, destroyed or rendered unusable in the permanent collection of another similar library or archive, provided that it is impossible to obtain such a copy under reasonable conditions, and provided further that the reproduction of any particular work is an isolated act occurring, if repeated, on separate and unrelated occasions.

Reproduction, Broadcasting and Other Communication to the Public for Information Purposes
14. Notwithstanding the provisions of Sections 7(1)(a), (d), (g) and (h), the following acts shall be permitted in respect of a work without the authorization of the author or the other owner of copyright, subject to the obligation to acknowledge the source and the name of the author:

(a) the production in a newspaper or periodical, the broadcasting or other communication to the public, of an article published in a newspaper or periodical on current economic, political or religious topics or a broadcast work of the same character; this permission shall not apply where the right to authorize reproduction, broadcasting or other communication to the public is expressly reserved on the copies by the author or other owner of copyright, or in connection with broadcasting or other communication to the public of the work.

(b) for the purpose of reporting current events, the reproduction and the broadcasting or other communication to the public of short excerpts of a work seen or heard in the course of such events, to the extent justified by the purpose;

(c) the reproduction in a newspaper or periodical, the broadcasting or other communication to the public of a lecture, address, sermon or other work of similar nature delivered in public, to the extent justified by the purpose of providing current information.
Reproduction and Adaptation of Computer Programs
15. (1) Notwithstanding the provisions of Section 7(1)(a) and (c), the reproduction, in a single copy, or the adaptation of a computer program by the lawful owner of a copy of that computer program shall be permitted without authorization of the author or other owner of copyright, provided that the copy or adaptation is necessary:

(a) for use of the computer program with a computer for the purpose and extent for which the computer program has been obtained;

(b) for archival purposes and for replacement of the lawfully owned copy of the computer program in the event that the said copy of the computer program is lost, destroyed or rendered unusable.

(2) No copy or adaptation of a computer program shall be used for any purpose other than those specified in subsection (1), and any such copy or adaptation shall be destroyed in the event that continued possession of the copy of the computer program ceases to be lawful.
Visually Impaired Persons
16. (1) Notwithstanding the provisions of Sections 7(1)(a) and (d), it shall be permitted without the authorization of the author or owner of copyright to reproduce a published work for visually impaired persons in an alternative manner or form which enables their perception of the work, and to distribute the copies exclusively to those persons, provided that the work is not reasonably available in an identical or largely equivalent form enabling its perception by the visually impaired; and the reproduction and distribution are made on a non-profit basis.

(2) The distribution is also permitted in case the copies have been made abroad and the conditions mentioned above have been fulfilled.

(3) The provisions in subsections (1) and (2) are subject to the obligation to acknowledge the source and the name of the author:
Ephemeral Recordings
17. Notwithstanding the provisions of Section 7(1)(a), any broadcasting organization may make, without the authorization of the author or owner of copyright, for the purpose of its own broadcasts and by means of its own facilities, an ephemeral recording of any work which it is authorized to broadcast. All copies of it shall be destroyed within six months of the making or within any longer term agreed to by the author, however, where such recording has an exceptional documentary character; one copy of it may be preserved in official archives. 
Use for public Security and for the performance or reporting of proceedings
18. Notwithstanding the provisions of Section 7(1)(a), (b), (d), (f), (g), and (h), a work may be used for the purpose of public security and o ensure the proper performance or reporting of administrative, parliamentary or judicial proceedings.
Duration of Copyright
19. (1)  The economic rights shall be protected during the life of the author and for fifty years after his death.

(2) In the case of joint authorship, the economic shall be protected during the life of the last surviving author and for fifty years after his death.

(3) In the case of an audiovisual work, the economic rights shall be protected for fifty years from the date on which the work was either made, first made available to the public, or first published, whichever date is the latest.

(4) In the case of a work published anonymously or under pseudonym, the economic rights shall be protected for fifty years from the date on which the work was either made, first made available to the public or first published, whichever date is the latest, provided that where the author’s identity is revealed or is no longer in doubt before the expiration of the said period, the provisions of subsection (1) or subsection (2) shall apply, as the case may be.

(5) In the case of a work of applied art, the economic rights shall be protected for fifty years from the making of the work.

Original Ownership of Economic Rights
20. (1) Subject to the provisions of subsections (2) to (4), the original owner of economic rights is the author who has created the work.

(2)In respect of work of joint authorship, the co-authors shall be the original owners of economic rights. If, however, a work of joint authorship consists of parts that can be used separately and the author of each part can be identified, the author of each part shall be the original owner of economic rights in the part that he has created.

(3) In respect of a work created by an author, employed or commissioned by a natural person or legal entity, in the course of his employment or commission, the original owner of the economic rights shall be, unless provided otherwise in a contract, the employer or the commissioner of the work.
      (4) In respect of an audiovisual work, the original owner of the economic rights shall be the  

       producer, unless provided otherwise in a contract. The co-authors of the audiovisual work  

       and the author of the pre-existing works included in or adapted for the making of the 
      audiovisual work shall, however, maintain their economic rights in their contributions or pre-  

      existing works, respectively, to the extent that those contributions or pre-existing works can  

      be subject of acts covered by their economic rights separately from the audiovisual work.

Presumption regarding Authorship, Producers of Audiovisual Works and Publishers
21. (1) The natural person whose name is indicated as the author on a work in the audiovisual manner shall, in the absence of proof to the contrary, be presumed to be the author of the work. This provision shall be applicable even if the name is pseudonym, where the pseudonym leaves no doubt as to the identity of the author.

(2) The person whose name appears on an audiovisual work in the usual manner shall, in the absence of proof to the contrary, be presumed to be the producer of the work.

(3) In the case of anonymous or pseudonymous works, subject to the provision in the second sentence of paragraph (1), the publisher whose name appears on the work shall, in the absence of proof to the contrary, be presumed to represent the author and, in this capacity, shall be entitled to exercise and enforce the moral and economic rights of the author. This presumption shall cease to apply when the author reveals his identity.
Assignment and Licensing of Author’s Rights
22. (1) Economic rights shall assignable in whole or part.

(2) Any assignment of economic right, and any exclusive license to do an act subject to authorization by the author or other owner of copyright shall be in writing signed by the assignor and the assignee, or by the licensor and the licensee.

(3) An assignment in whole or in part of any economic right, or a license to do an act subject to authorization by the author or the other owner of copyright , shall not include or be deemed to include the assignment or license of any other rights not explicitly referred to therein. 

PART II

PROTECTION OF PERFORMERS, PRODUCERS OF PHONOGRAMS

AND BROADCASTING ORGANIZATIONS
Scope of Protection
23. (1) The provisions of this Law on the protection of performers shall apply to:
(a) performers who are nationals of (name of country);

(b) performers who are not nationals of (name of country) but whose performances:

(i) take place on the territory of (name of country);-  (i)

(ii) are incorporated in phonograms that are protected under this Law; or 

(iii) have not been fixed in a phonogram but are included in broadcasts qualifying for protection under this Law.

(2) The provisions of this Law on the protection of phonograms shall apply to

(a) Phonograms the producers of which are nationals of (name of country);

(b) Phonograms first fixed in (name of country).

(c) Phonograms first published in  (name of country)

(3) The provisions of this Law on the protection of broadcasts shall apply to:

(a) broadcasts transmitted from transmitters situated in (name of country); and

(b) broadcasts transmitted from transmitters situated in (name of country)

 section 25 (3), applies to program-carrying signals the originating  organization of which is a national of (name of country)

(4) The provisions in this Law shall also apply to performers, producers of phonograms, broadcasting organizations and originating organizations, as defined in section 24 (3), that  are eligible for protection by virtue of and in accordance with any international convention or other international agreement to which (name of country) in party.
Rights of the Performers
24. (1) Subject to provisions of Section 27 a performer shall have the exclusive right to carry out or authorize any of the following acts:

(a) the broadcasting or other communication to the public of his performance, except where the broadcasting or other communication:

(i) is made from a fixation of the performance which the performance which the performer has authorized to be made; or

(ii) is a rebroadcasting made or authorized by the organization initially broadcasting the performance;

(b) the fixation of his unfixed performance;

(c) the direct or indirect reproduction of a fixation of his performance, in any manner or form;

(d) the distribution of a fixation of his performance, or of copies thereof, to the public;

(e) the rental to the public of a fixation of his performance, or copies thereof;

(f) the making available to the public of his fixed performance, by wire or wireless means, in such a way that members of the public may access them from a place or at a time individually chosen by them.

(2) Once the performer has authorized the incorporation of his performance in an audiovisual fixation, he shall, in the absence of contractual provisions to the contrary, be deemed to have assigned his exclusive economic rights with respect to that fixation to its producer.

(3) The right of distribution under item (d) of subsection (1) does not apply to a copy of a fixation of his performance that has already been subject to a sale or other transfer of ownership in any country the national territory authorized by the performer.

(4) Independently of the performer’s economic rights, and even after the transfer of those rights, the performer shall have the right to claim to be identified as the performer of his performances, except where the omission is dictated by the manner of the use of the performance, and to object to any distortion, mutilation or other modification of his performances that would be prejudicial to his reputation.
 The provisions of subsections (2) and (3) of Section 8 shall apply mutatis mutandis to the rights granted under this subsection.

(5) The rights under this Section shall be protected until the end of the fiftieth calendar year following the year in which the performance was fixed.
Rights of Producers of Phonograms
25. (1) Subject to the provisions of Section 26 a producer of a phonogram shall have the exclusive right to carry out or to authorize the following acts:

(a) the direct or indirect reproduction of the phonogram, in any manner or form;

(b) the distribution of the original or copies of the phonogram to the public;

(c) the rental of a copy of the phonogram to the public,

(d) the making available to the public of the phonogram, by wire or wireless means, in such a way that members of the public may access it from a place at a time individually chosen by them.

(2) The right of distribution under item (c) of subsection (1) does not apply to the original or the copy of the phonogram that has already been subject to a sale or other transfer of ownership authorized by the producer.

(3) The rights under subsection (1) shall be protected from publication of the phonogram until the end of the fiftieth calendar year following the year of publication or, if the phonogram has not been published from the fixation of the phonogram until the end of the fiftieth calendar year, following the year of fixation.
Equitable Remuneration for Use of Phonograms
26. (1) Where a phonogram published for commercial purposes, or a reproduction of such phonogram, is used directly for broadcasting or other communication to the public, or is publicly performed, a single equitable remuneration for the performer or performers and the producer of the phonogram shall be paid by the user to the producer.

(2) Unless otherwise agreed between the performers and the producer, half of the amount received by the producer under subsection (1) shall be paid by the producer to the performer or performers.

(3) The right to an equitable remuneration under this Section shall subsist from the date of publication of the phonogram until the end of the fiftieth calendar year following the year of publication, provided that the phonogram is still protected under Section 23(3).

(4) For the purposes of this Section, phonograms that have been available to the public by wire or wireless means in such a way that members of the public may access them from a place and at a time individually chosen by them shall be considered as if they have been published for commercial purposes.

(5) Subsection (1) does not apply to the extent that the use of the phonogram is covered by an exclusive right under Section 22(1)(f) or Section 3(1)(e).
Rights of Broadcasting Organizations
27. (1) Subject to the provisions of Section 26 (a) broadcasting organization shall have the exclusive right to carry out or authorize any of the following acts:

(a) the  rebroadcasting of its broadcast;

(b) the communication to the public of its broadcast;

(c) the fixation of its broadcast;

(d) the reproduction of a fixation of its broadcast.

(2) The right under this Section shall be protected from the moment when the broadcasting takes place until the end of the fiftieth calendar year following the year in which the broadcast takes place.

(3) Program-carrying signals transmitted by satellite which are not intended for direct reception by the public, but for simultaneous or subsequent broadcasting or cable transmission by an authorized receiving organization, may not be broadcast or communicated to the public by anyone else without authorization of the person or legal entity that decided what program the emitted signal would carry (originating organization).
Limitations on Protection
28. The provisions of Section 9 to 18 shall apply in relation to the rights granted under Sections 24, 25, 26 and 27.

PART III

ENFORCEMENT OF RIGHTS
Infringement 
29. Copyright and related rights shall be infringed by any person who without the authorisation of the owner does or causes any other person to do any act which the owner has the exclusive right to do or authorise.
Provisional Measures
30. The court having jurisdiction of a civil action arising under this Law, has the authority:

(a) to grant injunctions to prohibit the committing, continuation of committing, of infringement of any right protected under this Law;

(b) to order the seizure of copies of infringing copies  where the making or importation of copies is subject to such authorization, as well as the seizure of the packaging and contrivances that could be used for the making of infringing copies.

(c) to order prompt and effective provisional measures to preserve relevant evidence in regard to an alleged infringement.

(d) to order the infringer to inform the right owner of the identity of third persons involved in the production and distribution of the infringing goods or rendering of services, and for their channels of distribution, unless this would be out of proportion to the seriousness of the infringement.

Civil Remedies
31. (1) The owner of any copyright protected under this Law shall be entitled to payment, by the infringer who has knowingly or with reasonable grounds to know infringed his rights, of damages for the prejudice suffered as a consequence of the act of infringement, as well as the payment of expenses caused by the infringement, including legal costs. The amount of damages shall be fixed, taking into account the importance of the material and moral prejudice suffered by the owner of the right, as well as the importance of the infringer’s profits attributable to the infringement. Where the infringer did not know or had no reasonable reason to know that he was engaged in infringing activity, the court has the authority to order the recovery of profits.

(2) Where the infringing copies exist, the court has the authority to order the destruction or other reasonable disposal of those copies and their packaging outside the channels of commerce. This provision shall not be applicable to copies and their packaging which were acquired in good faith by a natural person for private use.

(3) Where there is a danger that contrivances may be used to commit or continue to commit acts of infringement, the court may order their destruction or other reasonable disposal outside the channels of commerce in such a manner as to minimize the risks of further infringements.

(4) Where there is a danger that acts of infringement may be continued, the court has the authority to expressly order that such acts not be committed.
Criminal Sanctions

32.  (1) Any person who wilfully or through gross negligence infringes on copyright is liable on conviction, to a fine not exceeding X times the market value of the infringed work in respect of each infringing work or imprisonment not exceeding X years or both.
(2) n Where the defendant has been convicted for a new act of infringement within five years of a previous conviction for an infringement he shall be liable, upon conviction to double the fine set out in subsection 1 or a term of imprisonment not exceeding 2X years or both.

(3) The court may apply the measures and remedies referred to in Sections 30 (1)(b) and 31 (2) and (3) also in criminal proceedings, provided that no decision has yet been taken on such remedies in a civil proceeding.

Protection of Technical Measures

33. (1) It is prohibited to:

(a) circumvent effective technological measures or;

(b) produce, import, distribute, sell, rent, advertise for sale or rental, or possess devices, products, components or services for commercial purposes that:

(i) are promoted, advertised or marketed for the purpose of circumventing effective technological measures;

(ii) have  only a limited commercially significant purpose or use other than circumventing effective technological measures; or

(iii) are primarily designed, produced, adapted or performed for the purpose of enabling or facilitating the circumvention of effective technological measures.

 (2) Exceptions to this section may be provided for through regulations promulgated by the Minister responsible for Copyright matters to the extent the exceptions do not impair the adequacy of legal protection or the effectiveness of legal remedies against the circumvention of technological protection measures.
Protection of Rights Management Information
34. (1) It is prohibited to:

(a) remove  or alter any electronic rights management information without the consent of the right holder, or;

(b) distribute, import for distribution, broadcast or communicate to the public works or other subject matter protected under this Law from which electronic copyright management information has been removed or altered without the authorization of the right owner.

(2) Subsection (1) does not prohibit any governmental activities for public policy or security authorized by law.
Prohibited Acts Assimilated to infringement of Rights
35. The acts prohibited according to Section 27(3) and Sections 33 and 34 shall be deemed to be an infringement of a right under this law, for the purposes of Sections 30 to 31.

PART IV
Establishment of the Copyright Office
36. (1) There is hereby established an office to be known as the copyright office which shall be situated in …. and shall have branches in such other places as the Minister may deem appropriate.

(a) The Copyright Office shall be headed by the Copyright Administrator
 (who shall be a public officer and who shall subject to the direction of the Minster be responsible for the administration of this Act) and who shall perform such functions and exercise such powers as conferred by this Act.

(b) The Copyright Office shall have such other officers as may be necessary for the proper performance of its functions and carrying out of its duties.
 (2) . The Copyright Office shall- 

(a) Direct, co-ordinate and oversee the implementation of this Act

(b) Advise government on the negotiation, conclusion and implementation of bilateral and multilateral agreements on copyright and related rights.

(c) Administer and enforce all matters of copyright and related rights as provided for under this Act and to deal with ancillary matters connected with its functions under this Act.

 (d) License and supervise the activities of collective management organisations as provided for under this Act; 

(e) Develop and facilitate training programs on copyright and related rights 

(f) Enlighten and inform the public on matters relating to copyright and related rights; 

(g) Maintain an effective database on authors and their works.
 
Collective Management
37. (1) Authors, producers, performers and publishers may form collective management organizations for the promotion and protection of their interest. 

(2) A collective management organization may, acting on the authority of the rights holder collect and distribute royalties and other remuneration accruing that the owner has assigned to the collective management organisation. 

(3) licences in respect of collective management shall be either voluntary, voluntary with legislative support or legal.  

4 The Minister may by regulations provide for the establishment and operations of collective management organizations.

Copyright Tribunal
38   (1) There shall be a Copyright Tribunal appointed by the Minister for the purpose of exercising Jurisdiction under this Act where any matter requires to be determined by such Tribunal.

(2) The Tribunal shall 

(a) hear and determine  a matter referred to it pursuant to a provision relating to a licensing scheme, on an application to settle the royalty or other sum payable for rental of a sound recording, film or computer programme; 

(b) keep under review the prescribed rate of royalty payable to a performer in connection with an adaptation of an original recording of a performance; and 

(c) make recommendations to the Minister on the rate of royalties or other payments payable in respect of the use or presentation in a national cultural event, of any work or performance in which copyright or other rights subsist. 

(2) In relation to its functions under subsection (l)(b)  the Tribunal may on its own initiative and shall, enquire into the appropriateness of any rate  fixed and make recommendations to the Minister with respect to the rate as the Tribunal considers appropriate.

(3)The Minister may provide regulations for the composition and functions of the Tribunal shall consist of the following persons appointed by the Minister:

 (a) a Chairman  who shall be a person qualified as an advocate of the High Court of not less than [seven] years' standing or a person who holds or has held judicial office

(b) Not more than four persons who are knowledgeable in matters of copyright and related rights 

(4) The Chairman and members of the Tribunal may hold office for a period not exceeding three years after which they may be eligible for re appointment.

(5) The Minister shall determine the remuneration and other terms and conditions of the appointment of the Chairman and the members of the Tribunal

Public Domain
39(1)
The following works shall belong to the public domain—





(a) 
Works whose terms of protection have expired;
(b)
Works in respect of which authors have renounced their rights; and
(c)
Foreign works that do not enjoy protection in the country

(2) 
For the purpose of subsection (1) (b), renunciation by an author or his successor in title of his rights referred to in section 9 shall be in writing and made public but any such renunciation shall not be contrary to any previous contractual obligation relating to the work.

Anti Piracy Security Device

40. (1) Every sound, audio visual recording  and [literary work]made available to the public by way of sale, lending or distribution in any other manner to the public for commercial purposes in the country shall have affixed an authentication device as prescribed by the Law.
(2) The Copyright office shall authenticate copyright works according to all required documents furnished to it by the applicant for that purpose and shall issue an approval certificate in the prescribed form to the applicant for authority to purchase an authentication device.

(3) The authentication device shall be issued by the Copyright Office upon proof, by the applicant that he or she has been authorised by the rights owner to so manufacture, reproduce, sell, import, rent, and or otherwise distribute the work.

(4) The authentication device shall be affixed to each copy of the copyright work made or published by the applicant. 

(5) No person shall sell or offer for sale any copyright works that require an authentication device in any form without an authentication device affixed thereto pursuant to subsection (4). 

(6) Any person who knowingly sells or offers for sale any copyright work that requires an authentication device without an authentication device affixed thereto is guilty of an offence and is liable to a fine not exceeding .............., or to imprisonment for a term not exceeding ......years, or to both.
(7)Any work that requires an authentication device which is sold or offered for sale without the authentication device shall be presumed to be an infringing copy.

(8) Any person who, without the permission of the Copyright Office

(i) is in possession of or reproduces a security device or;

(ii) is in possession  of any machine, instrument or contrivance intended to be used to produce or reproduce a security device, shall guilty of an offence and is liable to a fine not exceeding....... or imprisonment for a term not exceeding .... years or both

Compulsory Licensing
41. (1)
Where a literary, dramatic, audio visual, musical or artistic work is published in printed or analogous form of reproduction, the exclusive right to reproduce the work and publish it in copies may be subject to compulsory licence under the conditions specified in this section.
(2) A person who is a national of Name of Country or has his habitual  residence in Name of Country may, subject to the provisions of this section, apply to the Minister for a non-exclusive licence to reproduce a particular edition of a work referred to in subsection (1) and to publish or authorize the publication of such reproduction in copies.
(3) 
A licence under this section shall not be granted-
(a)
Until the expiration of a period of-
(i)
Three years commencing from the date of publication of a work in the field of technology or of a natural or physical science including mathematics; or

(ii) 
Seven years commencing from the date of publication of a work of fiction, poetry, 
drama or music or a book of art; or

(iii) 
Five years commencing from the date of publication of any other work;  and
(b) 
Unless the Minister is first satisfied that-
(i) 
After the expiration of the relevant period, there has never been a sale or other distribution, authorized by the owner of the reproduction right, of copies of the 
particular edition in Name of Country to the general public or in connexion with systematic instructional activities, at a price reasonably related to that charged in Name of Country for comparable works, or there has been no such sale or other distribution during the six 
months immediately preceding the application;

(ii)
The applicant has requested from the owner 
of the right of reproduction for his authorization to reproduce the work and has been refused or, in spite of genuine efforts made by the applicant, he has been unable to locate the owner;

(iii) 
The applicant, at the time of making the requests referred to in subparagraph (ii), sent a notice of his request either to the International Copyright Information Centre established by the United Nations Educational, Scientific and Cultural 
Organization, or a national or regional copyright information centre identified as such in a notification deposited with that organization or with the World Intellectual Property Organization by the state in which the publisher is believed to have his principal place of business; or

(iv) Where the applicant cannot locate the owner of the right of reproduction, the applicant 
has by registered mail sent copies of the application to the publisher whose name appears in the work and also to the centres specified in subparagraph (iii).

(4) 
For the purpose of subsection (3)(b)(iii), the Competent authority shall keep and maintain addresses of such centres for easy reference or contact by interested persons. 
(5)
A licence under this section shall not be granted in respect of any application made until expiry of a period of six months commencing from the date of-
(a)
The request referred to in subsection 3(b)(iii); or
(b)
The dispatch of the copies of the application referred to in subsection (3)(b)(iv).

(6) 
If, during the period of six months referred to in subsection
(5), a distribution or an offering for sale as described in subsection (3)(b)(i) has taken place, no licence shall be granted.

(7) 
A licence to reproduce and publish a translation of a work shall not be granted under this section-
(a) 
Where the translation was not published by the owner of the right of translation or with his authorization; or

(b) 
Where the translation is not in a language in general 
use in Name of Country. 

(8) 
Where the author of a work has withdrawn all copies of an 
edition of the work from circulation, no licence shall be granted under this section in respect of the edition.




(9) In subsection (3), “the date of publication” refers to the particular edition to be reproduced
42.-
(1)
 A licence granted under section 41 shall-

(a) Be limited to the non-exclusive right to reproduce the particular edition of the work in respect of which it is granted, and to publish copies of the reproduction in Name of Country for use in connection with systematic instructional activities, but the price at which the reproduced copies are sold shall be at a level not higher than such amount as is reasonably related to the price normally charged in Name of Country for comparable work;

(b)
Not be transferable by the licensee;
(c) 
Not authorize the exportation of copies of the particular edition of the work in respect of which it is granted;
(d) 
Be valid for publication in Name of Country only; and
(e) 
Provide for just compensation to the owner of the work, consistent with standards of royalties normally payable in the case of licences negotiated 
between persons in Name of Country and owners of the right of reproduction in any other country.

(2) 
Where a licence is granted under section 41, the licensee shall ensure that the particular edition of the work in respect of which the licence is granted is accurately reproduced and that all published copies include the following-
(a)
 The title of the particular edition of the work and the name of the author;
(b) 
 A notice in the appropriate language stating that copies of the reproduced version of the work are available for distribution in Name of Country only; and
(c) 
If the edition which is reproduced bears a copyright 
notice, a reprint of that notice.

(3) 
A licence granted under section 41 shall terminate-
(a) 
Whenever copies of an edition of the work in respect of which the licence is granted are distributed to the general public in Name of Country; or
(b) 
Whenever copies of the edition of the work are distributed in Name of Country in connection with systematic instructional activities, by or under the authority of the owner of the right of reproduction at a price reasonably related to that normally charged in Name of Country for comparable work, if such edition is in the same language and is substantially the same in 
content as the edition published under the licence:





Provided that any copies already made before the licence is terminated may continue to be distributed until the stock is exhausted.
Miscellaneous Provisions
43(1) Existing provisions on the protection of literary and artistic works, performers, producers of phonograms and broadcasting organizations cease to have effect.

(2) The Minister may from time to time make such regulations as may be necessary for the implementation of this Law.

[End of Draft Law] 































�	 The specific choice of the terms to denote the protected subject matter should be determined by the national legislator. The definition of TCEs is included taking into account the countries that have the provision in their copyright laws and will provide some flexibility.


�	  Under Section 4, the list is drawn from what is found in most of the copyright laws of the SEACONET member States


�	 Public display was included taking into account existing provisions in some SEACONET member states. 


�	 This provision is subject to revision based on the recently concluded Beijing Treaty on the Protection of Audio Visual Performances


� Modifications consistent with the normal exploitation of a performance in the course of a use authorized by the performer shall not be considered prejudicial to the performer’s reputation.


�	 Criminal Sanctions are best dealt with at national level but should be deterrent and punitive.


�	 Technological protection measures are “effective” where the use of a work or object of related right protected under this Law is controlled by the right holder through application of an access control or protection process – such as encryption, scrambling or other transformation of the work or other subject-matter, or a copy control mechanism – which, in the normal course of its operation, achieves the protection objective.





� Term will vary from country to country


�	 The provision for copyright offices was based on the practices in Kenya, Botswana, and Uganda which have the provisions for the copyright office that is mandated to deal with the administration and enforcement of copyright and related rights. The provision will guide those Members of SECONET that would be interested in setting up the copyright offices. It also takes cognizance of the fact that several countries within SECONET do not have specific copyright offices.


�	 This provisions gives the members the flexibility to decide how to set up and deal with the CMOS. It is notable there are different models in different countries and there are some countries which make provisions for government supervision of private CMOS. Each country will be free to adopt the most suitable provisions.


�	 The provision for the Tribunal is drawn from existing practices in South Africa, Botswana, Malawi and Kenya. The Tribunal should only deal with matters arising from administrative such as licensing issues and registration. It should not in any way be used a  substitute to courts to determine matters of infringement of copyright and related rights which are covered by the courts of law. This also takes into account that each country has a specific judicial system and laws that establish the courts.


�	 This provision takes into account the different ways in which a work can fall into public domain. It is different from works that have been put under creative commons as authors in creative commons still retain their rights and grant different licences for the use of their works.


�	 This is purely for guiding SECONET members who would be interested in putting in place the authentication devices and is not a mandatory requirement. There are several countries which already make provisions for the same such as Kenya, Tanzania, The draft Malawi Law, among others. It is also drawn from existing best practices to deal with the issue of unauthorized commercial use of the copyright works by enhancing enforcement. It also takes into cognisance the current usage of music and the advances in technology.






